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Upon this ground the decision in the instant case could be 
soundly based. The purpose of the plan was to keep up the price 
of the article and thus to restrain trade to that extent. This was 
done by what practically amounted to an implied combination. 
The result of the decision appears correct but the reasoning of 
the court is not clear, and probably unsound, as not clearly distin- 
guishing as to whether the ground of the decision was that the 
practices complained of amounted to "unfair competition", or ef- 
fected a combination in restraint of trade. Both upon principle 
and authority, it would seem that the latter principle should have 
controlled the court in its decision of the case. 

F. W. D. 



May Vessels Which Committed Torts while in the Hands 
of the Government Be Libelled Therefor after Return to 
Private Owner? — During the recent war, many privately owned 
vessels were loaned to the government for use during the hostili- 
ties. Some of these vessels committed torts, for which they would 
have been liable in admiralty save for the exemption of the gov- 
ernment from suit. These vessels have now been returned to 
private owners, and the question arises whether or not the parties 
injured by them may now sue for those torts. 

In answering this question we must first consider the nature 
of the admiralty law. From the earliest times there has been a 
law of the sea. This law is separate and distinct from all recog- 
nized codes. It was not formed by any one nation, nor did it grow 
from the usages of any one people. It developed gradually from 
the maritime commerce of the civilized world and is today enforced 
in every commercial nation which touches upon the sea. It may 
vary, it is true, in its less important details, but in its essential 
doctrines it is universal. We have adopted that law in the United 
States. 1 The admiralty clause in our constitution gives our Fed- 
eral Cou rts jurisdiction over it. 2 And all through our judicial 

license to buy, and that they will not sell below a minimum price dictated 
bv complainant. Next, all competition between retailers is destroyed, for 
each such retailer can obtain his supply only by signing one of the uni- 
form contracts prepared for retailers, whereby he covenants not to sell 
to anyone who proposes to sell again unless the buyer is authorized in 
writing by the complainant, and not to sell at less than a standard price 
named in the agreement. Thus all room for competition between re- 
tailers, who supply the public, is made impossible. If these contracts 
leave any room at any point of the line for the usual play of competition 
between the dealers in the product marketed by complainant, it is not 
discoverable. Thus a combination between the manufacturer, the whole- 
salers and the retailers to maintain prices and stifle competition has been 
brought about". And, of course, when such a combination is effected by 
other means than contracts, the effect is the same and is illegal for the 
same reasons. It then becomes a matter of fact in each case to deter- 
mine whether or not the acts done effect a combination, express or im- 
plied, in restraint of trade. 

1 The Lottawanna, 21 Wall. 558, 88 L. Ed. 654 (1874); and see Hughes, 
Admiralty (8nd ed.) § 1. 

* The Lottawanna, supra. 
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history those Courts have kept that law separate and distinct from 
the other codes applied in their forums. 3 One of the most marked 
features of the admiralty, and one which our courts have been 
careful to preserve, is that it assigns personality to the vessels 
themselves. When one ship injures another it is the ship herself, 
not her owner, who is sued. She is considered as an animate and 
responsible creature. 4 This is best set forth in the following 
graphic words of the Supreme Court: 5 

"A ship is born when she is launched, and lives so long as her 
identity is preserved. Prior to her launching she is a mere 
congeries of wood and iron — an ordinary piece of personal 
property — as distinctly a land structure as a house * * * 
In the baptism of launching she receives her name, and from 
the moment her keel touches the water she is transformed, 
and becomes a subject of admiralty jurisdiction. She ac- 
quires a personality of her own; becomes competent to con- 
tract, and is individually liable for her obligations, upon which 
she may sue in the name of her owner, and be sued in her 
own name. Her owner's agents may not be her agents, and her 
agents may not be her owner's agents (citing authority). She 
is capable, too. of committing a tort, and is responsible in 
damages therefor." 

From this principle that the vessel herself is considered an animate 
creature and liable for her torts, it is held that the fault of the 
owner is not to be considered in such cases. 6 It is the vessel her- 
self that is libelled. 

When we apply the above principle to the question in hand, its 
solution seems simple. A ship is being used by the government, 
and while in such use commits a tort. A liability for that tort at 
once attaches to the ship, but because she is at the time in the 
possession of the United States, and for reasons of public policy, 
she may not be sued therefor. 7 But this does not alter the fact 
that the claim exists. As said by Mr. Justice Field, 8 

"The inability to enforce the claim against the vessel is not in- 
consistent with its existence". 

Now the vessel is returned to private owners. At once, it would 
seem, the exemption from suit is removed, and the injured parties 
may sue for the injuries inflicted by the vessel. 

* The Lottawanna, supra. 

' The John G. Stevens, 170 U. S. 113. 120. 18 Sup. Ct. 544. 547. 42 L 
Ed. 969 (1898): The Siren. 7 Wall. 152. 19 L. Ed. 129 (1868); Workman 
v New York City. 179 U. S. 552. 21 Sup. Ct. 212. 45 L. Ed. 314 (1900); 
The Barnstable. 181 U. S. 464. 21 Sup. Ct. 684. 45 L. Ed. 954 (190!) 
and see Benedict, Admiralty (4th ed.) 105: 26 Cyc. 749. 

Tucker v. Alexandroff, 183 U. S. 424. 438. 22 Sup. Ct. 195, 201. 46 L 
Ed. 264 (1902). 

' The Malek Adhel. 2 How. 210 (1844); The China. 7 Wall. 53. 19 L. 
Ed. 67 (1868). 

' The Siren, supra. 

' 7 Wall. 156. 
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But in a recent case the Supreme Court, by a five to three 
division, took the contrary view. 9 It is submitted however that the 
opinion of the majority of the Court is contrary to principle and 
authority and that the correct law on the subject is that stated 
above, which is the view taken by the dissenting Justices. We be- 
lieve that a study of the opinion of the Court, in the light of 
previous authority will sustain this contention. 

The Court first decides that two acts of Congress, quoted in the 
margin, 10 do not create any liability on the part of the United 
States where it did not exist before. This seems totally irrelevant, 
since the vessels in question and not the United States were the 
defendants in the original suit. The United States only came in 
as intervenor under those acts. 

The Court next states the obvious proposition that, 
"* * * however ancient may be the traditions of maritime 
law, however diverse the sources from which it has been 
drawn, it derives its whole and only power in this country 
from its having been accepted and adopted by the United 
States." 

This we believe to be true not only of the admiralty but of all our 
law. The pertinent fact is that we have adopted the admiralty 
law in all its essential and fundamental characteristics. 11 

The Court then says that since the United States cannot be 
sued for a tort, it cannot be guilty of one. We believe that this 
is rather mixing accountability with culpability; but the proposi- 
tion is immaterial, since the vessel, and not the United States, is 
accused of the tort. This fact the Court loses sight of all through 
its opinion. 

Finally the Court comes to the real substance of the case, that 
is, the liability of the offending vessel itself. This it merely 
brushes aside by calling it a fiction and hence not applicable in this 
case. True it is a fiction ; but that fiction is the very basis of our 
admiralty law. The cases on the subject are too numerous for 

"United States v. Thompson, 42 Sup. Ct. J 59 (1922). Mr. Justice 
McReynolds did not hear the argument and took no part in the decision. 
Act Sept. 7, 1916, c. 451, § 9 (U. S. Comp. St. § 8146e) : "Such 
vessels while employed solely as merchant vessels shall be subject to all 
laws, regulations, and liabilities governing merchant vessels, whether the 
United States be interested therein as owner, in whole or in part, or hold 
any mortgage, lien, or other interest therein." Act Mar. 9, 1920, c. 95, 
§ 4: "That if a privately owned vessel not in the possession of the 
United States or of such corporation is arrested or attached upon any 
cause of action arising or alleged to have arisen from previous posses- 
sion, ownership, or operation of such vessel by the United States or by 
such corporation, such vessel shall be released without bond or stipula- 
tion therefor upon the suggestion by the United States, through its At- 
torney General or other duly authorized law officer, that is interested in 
such cause, desires such release, and assumes the liability for the- satis- 
faction of any decree obtained by the libelant in such cause, and there- 
after such cause shall proceed against the United States in accordance 
with the provisions of this Act." 

" The Lottawanna, supra. 
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discussion in this note ; but let us examine some of the ones bear- 
ing on the question under consideration. 

In Workman v. New York City} 2 the Linda Park was struck 
and injured by the Ntw Yorker, a city fire boat, while the latter 
was proceeding to a fire. A judgment in personam was given the 
Linda Park against the city of New York, the court saying: 

"It results that, in the maritime law, the public nature of the 
service upon which a vessel is engaged at the time of the 
commission of a maritime tort affords no immunity from lia- 
bility in a court of admiralty, where the court has jurisdic- 
tion." 13 

In the Malek Adhel 14 it was held that where a vessel was com- 
mitting acts which rendered her liable to confiscation for piracy, 
the ignorance or innocence of the owner that she was being so used 
would not save her from condemnation. Here again the decision 
was based on the personal liability of the vessel. The court in 
this connection said: 

"The vessel which commits the aggression is treated as the of- 
fender, as the guilty instrument or thing to which the for- 
feiture attaches, without any reference whatsoever to the char- 
acter or conduct of the owner. * * * Nor is there any- 
thing new in a provision of this sort. It is not an uncommon 
course in the admiralty, acting under the law of nations, to 
treat the vessel in which or by which, or by the master or 
crew thereof, a wrong or offence has been done as the of- 
fender, without any regard whatsoever to the personal mis- 
conduct or responsibility of the owner thereof. 
******** 

"The ship is also by the general maritime law held responsible 
for the torts and misconduct of the master and crew thereof, 
whether arising from negligence or wilful disregard of duty; 
as for example, in cases of collision and other wrongs done 
upon the high seas or elsewhere within the admiralty and 
maritime jurisdiction, upon the general policy of that law, 
which looks to the instrument itself, used as the means of 
the mischief, as the best and surest pledge for the compensa- 
tion and indemnity to the injured party". 15 

Another example of an application of this principle is the doc- 
trine that vessels which commit torts while in charge of, and due 
wholly to the negligence of, a local pilot are liable in rem there- 
for, even though they are compelled by law to employ such a 
pilot. 16 

A case rather analogous to the one in hand was that of The 

" Supra. 

u 179 U. S. 570. 

u Supra. 

" 2 How. 233, 234. 

" The China, supra. 
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Davis. 17 In that case salvage services were rendered a ship which 
carried as part of its cargo some cotton belonging to the United 
States. As soon as the vessel reached port arid before the cotton 
was delivered to the government official to whom it was consigned, 
the salvors libelled ship and cargo, including the cotton. The 
court held that the lien of the salvors on the cotton had to be sat- 
isfied before the government could get it, since the services of 
salvage gave such a lien, and the fact that the government had not 
actual possession of the cotton gave the courts jurisdiction to en- 
force it. 

But the strongest case on the subject, and the one whose doc- 
trine would seem to be the law applicable to the case under discus- 
sion, is The Siren. 18 The Siren was captured while attempting 
to run the blockade, during the War between the States, by a 
United States war vessel. A prize crew was placed on board and 
she was ordered to Boston for adjudication. She put into New 
York for coal, and while in that harbor negligently collided with 
and sank The Harper. Later in Boston she was declared a lawful 
prize and sold, the proceeds being deposited in the registry, sub- 
ject to the order of the court. The owners of The Harper and the 
owners of her cargo then intervened, asserting claims against The 
Siren, and petitioned to be paid out of the proceeds of the sale. 
The Supreme Court, in an unanswerable opinion by Mr. Justice 
Field, held that the petitioners should be paid. In this case the 
learned jurist said: 

"For damages occasioned by collision of vessels at sea a claim 
is created against the vessel in fault, in favor of the injured 
party. This claim may be enforced in the admiralty by a pro- 
ceeding in rem, except where the vessel is the prop- 
erty of the United States. In such a case the claim exists 
equally as if the vessel belonged to a private citizen, but for 
reasons of public policy, already stated, cannot be enforced 
by direct proceedings against the vessel. It stands, in that 
respect, like a claim against the government, incapable of en- 
forcement without its consent, and unavailable for any pur- 
pose. 

******** 

"* * * the existence of a claim, and even of a lien upon 
property, is not always dependent upon the ability of the 
holder to enforce it by legal proceedings. 

******** 

"A claim or lien existing and continuing will be enforced by the 
courts whenever the property upon which it lies becomes sub- 
ject to their jurisdiction and control. Then the rights and 
interests of all parties will be respected and maintained. 
Thus, if the governme nt, having the title to land subject to 

" 10 Wall. 15 (1869). 
18 Supra. 
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the mortgage of the previous owner, should transfer the prop- 
erty, the jurisdiction of the court to enforce the lien would 
at once attach, as it existed before the acquisition of the prop- 
erty by the government." 19 

In the instant case, the Court mentions The Siren, but declares 
that the decision in that case was merely that when the govern- 
ment came into court as a claimant, it was presumed to submit 
to the jurisdiction of that court in respect to the claims of third 
parties. This, however, was not all that The Siren decided. Even 
if the language of Mr. Justice Field had been less clear we have 
abundant proof as to what the Court meant to proclaim as law in 
that case. A dissenting justice attacked the opinion of the ma- 
jority in language that conclusively shows that the Court meant to 
hold that The Siren was liable for the tort against The Harper, 
and that since the Court had jurisdiction it would enforce such lia- 
bility. This dissenting justice said: 

"But if the owner of the offending vessel is not liable at all for 
the collision, it follows, as a necessary legal consequence, 
that there can be no lien, otherwise the nonliability would 
amount to nothing. It would be idle to say that the owner 
was not liable for the wrong, and at the same time subject 
his vessel for the damages occasioned. In this case, there- 
fore, before a lien can be established or enforced against 
The Siren by a proceeding in rem, for the fault in question, 
or, which is the same thing, before it can be applied to the 
proceeds of the vessel in the registry, it must first be shown 
that the United States, the owner, is legally liable for the col- 
lision. In saying legally liable, I do not mean thereby legally 
liable to a suit ; but legally liable upon common law principles 
in case a suit might have been maintained against the govern- 
ment; in other words, legally liable for the wrongful acts of 
her officers or public agents. That in my judgment is the 
turning point in the case. 

******** 

"Great stress is laid also upon the circumstances that the United 
States is the libellant ; and has brought the offending vessel or 
its proceeds into court, and that the proceeding against the 
fund in the registry is not a suit against the government. But 
the answer to this is not that the proceeding may not be taken 
against the fund in the registry, although there is certainly 
some difficulty in distinguishing between that and a proceed- 
ing against the vessel itself, but that the fund which belongs 
to the government is not liable at all for the wrongful acts of 
its officers, which wrongful acts lie at the foundation of the 
judgment rendered in the case." 20 

This language from a dissenting just ice plainly shows what was 

" 7 Wall. 155, 158, 159. 
* 7 Wall. 164, 165. 
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the intention of the Court. This is further strengthened by the 
language of Mr. Chief Justice White in Workman v. New York 
City, 21 in which he commented upon The Siren approvingly in the 
following words: 

"As the prize vessel had been condemned and sold at the in- 
stance of the United States, and the proceeds were in the reg- 
istry of the court for distribution, the court gave the relief 
sought against the proceeds of the sale, because the facts stated 
established, not only the liability of the offending ship, but 
also furnished the basis of jurisdiction." Ti 

Some mention is made of the English cases on this subject. In 
this particular question the decisions of the English courts are en- 
titled to little consideration. Due to an ancient jealousy which the 
common law judges bore towards the admiralty, the English mari- 
time law is rather imperfect. They have never maintained the 
clear-cut distinctions of that law as nicely as we have on this side 
of the Atlantic. 23 

The point was also made that to apply the principle contended 
for would work an unjust hardship on the innocent owners of the 
offending vessels. The answer to that is that not to apply it works an 
equally great hardship on the owners of the injured vessels ; and 
if it were applied, the owners of the guilty vessels would have re- 
course to the Court of Claims for compensation. 

W. C. H. 



Wife's Right to Sue to Protect Her Inchoate Right of 
Dower. — A recent case in the New York Supreme Court was 
criticized as unsound in an earlier number of this volume of the 
Law Review. 1 The case was that of Melenky v. Melen, 2 where 
it was held that a conveyance by a grantor of his real estate before 
betrothal amounted to a constructive fraud 3 upon the dower right 

21 Supra. 

* 179 U. S. 568. 

a See The Lottawanna. supra; Hughes, Admiralty (2nd ed.) § 1. 

1 8 Va. Law Review 51. 

2 189 N. Y. S. 798 (1921), reversed in 233 N. Y. 19, 134 N. E. 822. 

5 The recent case of Knights v. Knights (III.), 133 N. E. 377, is in- 
structive as to what amounts to fraud upon a wife's inchoate right of 
dower. Prior to their marriage plaintiff's husband was the owner of a 
large farm. He told her that he would sell the large farm and buy a 
smaller one for them to live upon, and then have money left for their 
support. This was agreed to by plaintiff. Accordingly he sold his large 
farm and bought a smaller one, but had it conveyed to one Craig in 
trust for himself. Craig later conveyed the same to defendant. Later 
plaintiff married, and upon her husband's death brought suit to set aside 
the transaction as in fraud of her inchoate right of dower. It was held: 
plaintiff could recover. In the opinion Thompson, J., said: "It has been 
so often said, and the authorities are so numerous, that if a prospective 
husband transfers his property before marriage with the intention of de- 
frauding his intended wife of her rights of dower or any other interest 
which she might have as his wife in his property, such transfer is, gen- 



